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OPI NI ON!
Before the Court is the Debtors’ Objection to the
Adm ni strative Claimof Huhtamdki Oy (“Huhtaméki”).? Also
pendi ng is Huhtamiki’s Motion to Strike the Debtors’ Objection
to its direct claim For the reasons set forth herein, we

deny Huhtamiki’s Motion and sustain the Debtors’ Objection.

JURI SDI CTI ON

This Court has jurisdiction over this matter, which is a
core proceeding pursuant to 28 U . S.C. 8 1334 and 8§ 157(b) (1)

and (b)(2)(B).

1 This Opinion constitutes the findings of fact and
concl usions of |law of the Court pursuant to Federal Rule of
Bankruptcy Procedure 7052, which is nade applicable to
contested matters by Federal Rule of Bankruptcy Procedure
9014.

2 The O ficial Unsecured Creditors’ Committee appeared at
oral argument and filed a brief in support of the Debtors’
Obj ecti on.



1. EACTS

Huht amaki is the former parent of Leaf, Inc. ("Leaf”)
which, in turn, is the forner parent of Donruss Tradi ng Cards,
Inc. (“Donruss”). Prior to 1996, Donruss entered into a
i censing agreenment with Maj or League Basebal |l Properties,

Inc. (“MBP”) which allowed Donruss to manufacture and sel
baseball cards with the M.BP | ogo (“the License Agreenent”).
The License Agreenent required Leaf to guarantee all paynents
due by Donruss.

On April 16, 1996, Pinnacle, Leaf, and Donruss entered
into an agreenent (“the Asset Purchase Agreenent”) pursuant to
whi ch Pinnacl e purchased the name “Donruss,” the baseball card
assets, and Donruss’ rights under the License Agreenent.

Under the Asset Purchase Agreenent, Pinnacle also agreed to

indemify, inter alios, Huhtanmdki for any obligations it m ght

i ncur under the License Agreenent. Huhtamiki subsequently

sold Leaf to Hershey Foods Corporation (“Hershey”). As part

of its sale of Leaf, Huhtamaki agreed to indemify Hershey for

claims which nay arise in connection with the Donruss sale.
After the execution of the Asset Purchase Agreenent,

Pi nnacl e becanme delinquent in its paynment obligations to M.BP.

By letter dated April 20, 1998, MBP offered to anend the

payment schedul e to accommodate Pinnacle’s cash fl ow probl ens.



VWhen Pinnacle was unable to pay under the anmended schedul e,
MLBP purported to term nate the License Agreenent on July 21,
1998.

On July 23, 1998, Pinnacle and its affiliates
(collectively “the Debtors”) filed voluntary petitions under
Chapter 11 of the Bankruptcy Code. Subsequent to the filing,
the Debtors attempted to sell their inventory, including the
basebal | card inventory,® in the ordinary course of business.
M_.BP asserted, however, that the License Agreenent had been
term nated and the Debtors were not entitled to sell the
basebal | card inventory but were instead obligated to destroy
t hat inventory.

Consequently, on July 30, 1998, the Debtors filed a
conplaint to enjoin MLBP frominterfering with the Debtors’
manuf acture, distribution or sale of inventory in the ordinary
course. The Debtors also filed a notion for a prelimnary
i njunction. For purposes of that notion, the Debtors asserted
that, even if the License Agreenent had been term nated, they
were entitled to sell the existing baseball card inventory.

By Order dated August 7, 1998, the Court denied the Debtors’

motion for a prelimnary injunction. The Court ordered that

3 The Debtors al so manufactured and sold football,
basket bal |, hockey, and other tradi ng cards under agreenents
simlar to its License Agreenment wi th MBP.
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the status quo be mmintained; nanely, the Debtors could not
sell the baseball card inventory and M.BP coul d not take
possessi on of that inventory or require its destruction.

Utimtely, the Debtors and MLBP reached an agreenent in
whi ch the Debtors were pernmitted to auction their basebal
card inventory, together with their other assets, with the
requi renment that the successful bidder could not resell any of
t he baseball card inventory until it obtained a separate
i cense agreenent from MLBP. The Debtors agreed to pay M.BP
$275,000 for this agreenment. Playoff Corporation (“Playoff”)
was the successful bidder at the auction, agreeing to pay the
Debt ors approximately $9.6 mllion for all their assets.

Pl ayof f subsequently entered into a separate |icense agreenent
with MLBP to permt Playoff to sell a portion of the basebal
card inventory and work in process. Huhtanmiki did not receive
any notice of the auction or the agreenents reached anong the
Debtors, Playoff and M.BP.

Subsequent to the sale, MBP sued Hershey for the bal ance
due under the License Agreenment pursuant to the guarantee
given by Leaf. An answer has been filed disputing liability.
Huht amaki is concerned that, if MLBP's suit is successful, it

wi Il have an obligation to reinburse Hershey under its



i ndemmi fication agreenment.* Huhtamaki asserts an
adm nistrative claimin excess of $2.6 mllion. The Debtors
have objected to all owance of the claimand, alternatively, to

the priority of the Huhtamaki claim

L1 DI SCUSSI ON

A. Bur den of Proof

Initially, a claimnt nust allege facts sufficient to
support a legal basis for the claim |If the assertions in the
filed claimnmeet this standard of sufficiency, the claimis
prima facie valid pursuant to Rule 3001(f) of the Federa

Rul es of Bankruptcy Procedure. 1n re Allegheny International,

Inc., 954 F.2d 167, 173 (3d Cir. 1992). |If no party in
interest objects to the claim it is deened all owed under
section 502(a). |If an objection is filed, the objecting party
bears the initial burden of presenting sufficient evidence to
overcone the presuned validity and anount of the claim See

Smith v. Sprayberry Square Holdings, Inc. (Ilnre Smth), 249

B.R 328, 332-33 (Bankr. S.D. Ga. 2000)(citations omtted).

“If the objecting party overconmes the prim facie validity of

4 We make no finding regarding the nerits of any clains
or defenses anong M.BP, Hershey, and Huhtamiki. For purposes
of this Opinion, we assune Huhtamiki has sonme liability to
Her shey/ MLBP for which it asserts an indemification claim
agai nst the Debtors.



the claim then the burden shifts to the claimant to prove its

claimby a preponderance of the evidence.” 1d.

B. | ndemmi fication Claim

Huht amaki asserts that it is entitled to an
adm ni strative claimbased on MLBP' s post-petition demand for
payment from Hershey (for which Huhtamaki is liable). It
asserts that it has a conmmon |law right of indemification from

the Debtors which is a post-petition claim citing Avellino &

Bienes v. M Frenville Co., Inc. (Ilnre M Frenville Co.,

Inc.), 744 F.2d 332 (3d Cir. 1984). Huhtandki asserts that
Frenville holds that, under New York |law,® a common |aw cl ai m
for indemification does not arise until after the indemitee
(Hershey) has been sued and has answered the conplaint. [d.
at 335. In this case, those events occurred post-petition.
Therefore, Huhtamiki asserts that its claimis a post-petition
claim |d. at 337.

There are several weaknesses to Huhtamiki’'s argunment.
First, Huhtaméki has a contractual indemification claim
Second, even if Huhtamiki had a post-petition claim it would
not be entitled to adm nistrative status because it did not

provi de any benefit to the estate.

5 New York law is applicable in this case as well
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1. Contractual v. Commpn Law | ndemi fi cation

In addition to its comon | aw right, Huhtanméki al so
acknow edges that it has a contractual right to
i ndemmi fication. Under the Asset Purchase Agreenent, Pinnacle
agreed to indemify Huhtamiki if Huhtamiki were required to
pay on the M.BP guarantee. |In Frenville, the Third Circuit
di stingui shed contractual indemification clains fromcomopn
| aw i ndemi fication clains. It held that contractual
i ndemmi fication clains arise when the contract is executed.

When parties agree in advance that one
party will indemify the other party in the
event of a certain occurrence, there exists
a right to paynent, albeit contingent, upon
the signing of the agreement. . . . Such a
surety relationship is the classic case of
a contingent right to paynent under the
Code - the right to paynent exists as of
the signing of the agreenment, but is
dependent on the occurrence of a future
event.

744 F.2d at 336-37 (citations omtted). See also In re Md-

Anmerican Waste Systems, Inc., 228 B.R 816 (Bankr. D. Del.

1999) (holding that the contractual clainms of officers and
directors for indemity arose when the contract was executed
and were therefore pre-petition, not adm nistrative, clains);

In re Pennsylvania Truck Lines, Inc., 189 B.R 331 (Bankr.

E.D. Pa. 1995)(hol ding that a claimwhich arose under a pre-

petition indemification contract was a pre-petition claim



even though under applicable state |aw that claimdid not
accrue until after the petition date). 1In the instant case,
the contract of indemmification was executed pre-petition.
Consequent |y, Huhtamiki’s contractual indemification claimis
a pre-petition claim

Huht amaki asserts, however, that its case is

di stingui shable from M d-Anmerican Waste and Pennsyl vania Truck

because, unlike the creditors in those cases, Huhtamiki has
two bases for its claim a pre-petition contractual

indemmi fication right and a post-petition comon |aw right of
i ndemmi fication. Huhtanméki asserts that, while the first
obligation may be a pre-petition claim the second is an

i ndependent post-petition claim In furtherance of its
argunment, Huhtamiki cites two New York cases which hold that
conmon | aw and contractual indemification clains may both

exi st . See, e.qd., North Star Reinsurance Corp. v. Continental

Ins. Co., 624 N.E. 2d 647, 652 (N. Y. 1993); Hawthorne v. South

Bronx Community Corp., 582 N E 2d 586 (N. Y. 1991).

We find it unnecessary to determ ne whether New York | aw
permts conmmon | aw and contractual indemification clainms to
exi st concurrently. The Third Circuit in Frenville held that
the court nust determ ne the point in time when the creditor

first had a right to paynment in order to ascertain whether it



had a claim al beit contingent, which arose pre-petition.

Frenville, 744 F.2d at 336. Here, Huhtamiki had a conti ngent

“right to paynent” under its contractual indemification

theory at the time the contract was executed. 1d. at 336-37.
Huht améki seeks to have us extend Frenville to apply to

cases where, as here, the claimnt has both a pre-petition and

a post-petition basis for the same claim It is significant

t hat Huhtamiki does not have two separate clainms, one pre-

petition and one post-petition. Rather it has one claim wth

two separate |legal theories. Since Huhtaméki could have

asserted its claimpre-petition (under its contractual

i ndemmi fication theory), we find that it had a “right of

payment” pre-petition for that claimand, therefore, its

entire claimis a pre-petition claim See 11 U.S.C.

8 101(5)(A)(defining a claimas a “right to paynent, whether

or not such right is reduced to judgnment, |iquidated,

unl i qui dated, fixed, contingent, matured, unmatured, disputed,

undi sputed, |egal, equitable, secured or unsecured”).

We agree with M d-Anerican Waste and Pennsyl vani a Trucks
and decline to extend Frenville to cases where a creditor has
a pre-petition contractual indemity claim Therefore, we

concl ude that Huhtamiki’'s claimwhich is prem sed on theories



that could be asserted in both a pre-petition and post-

petition suit, is nonetheless a pre-petition claim

2. Adni ni strative Status

Even if Huhtamiki had a post-petition claim it is not
automatically entitled to adm nistrative status. See, e.qg.

In re Bellman Farms, Inc., 140 B.R 986, 994 (Bankr. D.S.D

1991). The Bankruptcy Code provides adm nistrative status to
claims for “the actual, necessary costs and expenses of
preserving the estate, including wages, salaries, or

comm ssions for services rendered after the commencenent of
the case.” 11 U.S.C. 8 503(b). Determ ning whether a
creditor has an adnministrative claimis a two-prong test: the
expense nust have arisen froma post-petition transaction

bet ween the creditor and the trustee (or

debt or-in-possession), and the transaction nmust have

substantially benefitted the estate. Mcrosoft Corp. v. DAK

Indus., Inc. (Iln re DAK Indus., Inc.), 66 F.3d 1091, 1094 (9th

Cir. 1995); Ceneral Am Trans. Corp. v. Martin (lnre Md

Regi on Petroleum 1Inc.), 1 F.3d 1130, 1133 (10th Cir. 1993);

In re Jartran, Inc., 732 F.2d 584, 587 (7th Cir. 1984); Craner

v. Mammoth Mart, Inc. (Ln re Mammoth Mart, Inc.), 536 F.2d

950, 954 (1st Cir. 1976)); Md-Anerican Waste, 228 B.R. at

10



821; In re Molnar Bros., 200 B.R 555, 559 & n.3 (Bankr.

D.N.J. 1996); In re Chateaugay Corp., 102 B.R 335, 353

(Bankr. S.D.N. Y. 1989).

In this case, the first prong is absent. The Debtors and
Huht améki did not enter into a post-petition transaction. The
basis of Huhtamiki’s contractual claimis the contract for the
sal e of Donruss to the Debtors which was executed pre-
petition. Simlarly, the common |aw indemification claimis
not prem sed on any post-petition contract or transaction
bet ween the Debtors and Huhtanméki. Thus, the first prong, a
post-petition transaction between the Debtors and Huht anméki,

i s absent here.

Even if we concluded that there was a post-petition
transacti on between the Debtors and Huhtanméki, there was no
“substantial benefit” conferred on the estate by Huhtamiki .

To the extent that Huhtaméki satisfies the claimof MBP, it
woul d be satisfying a pre-petition claimwhich M.BP hol ds
agai nst the Debtors. This is not conferring a substanti al
benefit on the estate but is nerely substituting one pre-
petition creditor for another.

This is recognized by the Bankruptcy Code which
specifically provides that a claimsuch as Huhtamiki’s is

entitled to general unsecured status only. Section 502(e)(2)

11



provides “[a] claimfor reinmbursenent or contribution of [an
entity that is liable with the debtor on or has secured the
pre-petition claimof a creditor] that beconmes fixed after the
comrencenent of the case shall be determ ned, and shall be

all owed under . . . this section, or disallowed under

this section, the same as if such claimhad becone fixed
before the date of the filing of the petition.” 11 U S.C. 8§
502(e)(2). Huhtamaki’s indemification claimis for

rei mbursement or contribution and will not becone fixed until
after the petition date. To the extent that it is allowed at
all, Huhtamiki’s indemification claimis a pre-petition claim
pursuant to section 502(e)(2). Because a pre-petition claim
is not entitled to adm nistrative status, Huhtamiki’s
indemification claimis entitled only to general unsecured

st at us.

C. Direct Claim

Huht amaki al so asserts that it is entitled to a “direct
clain’ against the Debtors - independent of its
indemi fication rights - because the Debtors failed to give
Huht améki any notice of the chapter 11 proceedi ngs, including
the sale of the inventory to Playoff and the agreenent between

the Debtors and MLBP to permt that sale. Huhtandki asserts

12



that as a result of the lack of notice, it has been directly
and adversely affected by being deprived of its right to

appear and be heard on those transactions.

1. Mbtion to Strike

After the subm ssion of post-argunent briefs, Huhtamik
filed a Motion to Strike the Debtors’ Objection to Huhtamaki’s
direct claimin which it asserts that the Debtors’ sole
obj ection to the direct claimis contained in footnote 2 of
the Debtors’ Supplenental Brief. Huhtamiki al so asserts that
at the Novenmber 20, 2000, hearing, the Debtors did not
chal | enge Huht amiki’s assertions that it has a direct claim
Huht améki therefore asserts that the Debtors’ objection to the
direct claimdoes not satisfy the requirenents of Rule 3007
and its direct claimshould be allowed.

We disagree. As of the hearing date, the only pleading
in which Huhtamiki had attenpted to explain or otherw se
support its direct claimwas its Prelim nary Response. When
asked by the Court at the hearing to cite any cases to support
its direct claim counsel infornmed the Court “we are working
on that subm ssion as we speak. . . . [We don’t have that
conpl eted as we speak, but we are prepared to nake a

subm ssion on that specific issue. Hopefully we will be able

13



to do it today.” See Novenber 20, 2000, Transcript at p. 62.
As a result, we directed counsel for the Debtors to address
the direct claimafter Huhtamiki had filed its subm ssion.

Huht amaki s subm ssion was filed on Novenmber 29, 2000, and the
Debtors’ response was filed on Decenmber 7, 2000. In that
response, the Debtors specifically addressed the issue of

Huht amaki s direct claimin the section titled "“Huhtamaki has
not articul ated or established a colorable direct claim

agai nst Pinnacle.” The Debtors’ response satisfies the

requi rements of Rule 3007. Therefore, we deny Huhtamiki’s

Motion to Stri ke and address the nerits of the direct claim

2. Merits
Huht améki asserts that it has a separate direct claim

agai nst the estate which is entitled to adm nistrative status,
because the Debtors failed to give Huhtamiki any notice of the
sale of inventory to Playoff and the rel ated agreenment between
the Debtors and MLBP. Had it received notice, “it would have
been able to protect its interests in the bankruptcy court and
potentially avert the instant litigation.” Huhtamaki asserts
that, as a result, it has been left to satisfy its

i ndemmi fication obligation to Hershey.

14



| n bankruptcy, notice is of paranount inportance,

particularly for asset sales. Western Auto Supply Co. V.

Savage Indus., Inc. (ln re Savage Indus., Inc.), 43 F.3d 714,

720 (1st Cir. 1994). See generally, Miullane v. Central

Hanover Bank & Trust Co., 339 U S. 306, 314 (1950)(“An

el ementary and fundanental requirenment of due process in any
proceedi ng which is to be accorded finality is notice
reasonably cal cul ated, under all the circunstances, to apprise
interested parties of the pendency of the action and afford
them an opportunity to present their objections.”) Huhtamaki
asserts that the Debtors’ failure to give Huhtamiki notice of
the sale of assets to Playoff creates a claimin equity
because the Debtors’ conduct during its adm nistration of the

estate was unjust or unfair. See Pepper v. Litton, 308 U S.

295, 307-08 (1939).

VWhile it is fundanental that notice should be sent to al
parti es whose interests may be affected by a sale of estate
assets, we conclude that the Debtors’ failure to give
Huht améki notice is not a sufficient reason to permt
Huht amaki an adm ni strative clai munder the facts of this
case. We cannot concl ude that Huhtamiki was entitled to
notice of the sale of the inventory to Playoff because

Huht améki had no interest in the inventory. Wiile it may have

15



had an interest in any assignnent of the License Agreenent,
because it had guaranteed performance under that agreenent,
the sale to Playoff did not contenplate an assunption and

assi gnnment of the License Agreenent. Therefore, Huhtamiki was
not entitled to notice of the sale of the inventory to

Pl ayof f.

Huht améki argues, however, that it was entitled to notice
of the agreenment between the Debtors and M.BP where the
Debtors agreed, in essence, not to assune and assign the
Li cense Agreenent to any buyer of the inventory. That
agreenment, it argues, directly affected its rights by making
it more likely that it would be called upon to pay on its
guarantee. Furthernore, Huhtandki asserts, if it had received
notice, it could have ensured that the Debtors mtigated
Huht améki’s liability by assum ng and assigning the License
Agr eenent .

We di sagree. M.BP contested the ability of the Debtors
to assunme and assign the License Agreenent by taking the
position that the License Agreement had been term nated pre-
petition. Since that issue was contested, we cannot concl ude
that the Debtors woul d have been able to assume and assign the

Li cense Agreenent.

16



Even if the License Agreenent were not termn nated pre-
petition, we do not find that Huhtamaki has suffered any harm
by not receiving notice of the Debtors’ agreenent to reject
it.® For Huhtamidki to have a claimfor failure to receive
notice, it nmust establish that it was harmed by not receiving
that notice. That presupposes that we woul d have sustai ned
Huht anéki’s objection to the rejection of the License
Agr eenent .

The Debtor’s decision to assume or reject an executory

contract is based upon its business judgnent. See National

Labor Rel ations Board v. Bildisco (In re Bildisco), 682 F.2d

72, 79 (3d Cir. 1982) aff’'d at 465 U.S. 513 (1984)(“The usual
test for rejection of an executory contract is sinply whether
rejection would benefit the estate, [under] the ‘business
judgnment’ test.”) Although assum ng and assigning the License
Agreenment woul d have been in the best interests of Huhtamiki,
it is not clear that it would have been in the best interests
of the estate. Assunption of that agreenment woul d have
necessitated the i medi ate payment of a cure claimin excess

of $2.6 mllion. A debtor’s fiduciary duty is to maxim ze the

¢ Rule 6006(c) provides: “[w]lhen a notion is mde [to
rej ect an executory contract, the court shall set a hearing on
notice to the other party to the contract and to other parties
in interest as the court may direct.”

17



val ue of the estate for distribution to creditors, not to
m nimze the exposure of an individual creditor while
increasing the liability of the estate.

Huht amaki asserts that assunption and assignnment of the
Li cense Agreenent woul d have benefitted the estate because it
woul d have resulted in a higher price being paid by Playoff
(or other bidders) for the Debtors’ assets. This assertion
i's, however, devoid of any factual basis. There is absolutely
no evidence that any bidder would have paid nore than
Playoff’s winning bid if the License Agreenent had been
included in the sale. Further, there is no evidence that any

i ncreased price would have been sufficient to cover the cure

anmount .
Since the cure paynent was at least $2.6 mllion, the
successful bid would have had to exceed $12.2 mllion to

justify assunption of the License Agreenent. There is no

evi dence that Playoff (or anyone el se) would have been willing
to pay that nuch to get the MLBP License Agreenent. |In fact,

t he evidence suggests otherwi se. Playoff did, subsequent to
its purchase of the Debtors’ assets, enter into a |icense
agreement with MLBP to permt it to sell some (but not all) of
t he baseball card inventory. Under that agreenent, it paid

M_BP approxi mately $611,000. It has not agreed to pay any

18



other royalties to |liquidate the remaining inventory. This is
far less than the cure claimof $2.6 mllion that the Debtors
woul d have had to pay if they had been able to assume and
assign the License Agreenent.

Utimtely, the Debtors did not nove to assune or reject
t he executory contract with MLBP. Instead, they reached a

settl ement which we approved under Rule 9019. See Newman V.

Stein, 464 F.2d 689, 693 (2d Cir. 1972)(“The responsibility of
t he bankruptcy judge . . . is not to decide the numerous
gquestions of |law and fact raised . . . but rather to canvass
the i ssues and see whether the settlenent ‘fall[s] bel owthe
| owest point in the range of reasonabl eness.’”) That
settlenment permtted the Debtors to sell the baseball card
inventory to Playoff by paying M.BP $275, 000.

Even i f Huhtamiki had received notice of the sale and the
M_BP agreenent, we are not convinced that the result would
have been any different. Huhtamiki has presented no facts
whi ch convince us that this settlenment agreenent between the
Debt ors and MLBP was unreasonable, fromthe estate’s
prospective. There is no evidence that the Debtors could have
successfully asserted that the License Agreenment had not
term nated pre-petition. Nor is there any evidence that any

bi dder woul d have paid significantly nore for an assunption
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and assignment of the License Agreenent. Therefore, Huhtanmiki
has failed to sustain its burden of establishing that the
Debtors woul d have received a greater recovery by assum ng and
assigning the M.BP agreenent. |Its direct claimnust be

di sal | owed.

Finally, while we sit as a court of equity, our broad
remedi al powers do not extend to rewriting the Bankruptcy
Code’s priority schene. Huhtamiki seeks to elevate its claim
from general unsecured to adm nistrative priority status
because the Debtors failed to give it proper notice.
Bankruptcy estates contain finite resources; elevating the
priority of one creditor’s claimbecause the debtor failed to
give it notice reduces other creditors’ recoveries for actions
whi ch were beyond their control. \Wile bankruptcy courts, as
courts of equity, have the power to equitably subordinate
claims, we find no statutory provision permtting bankruptcy
courts to elevate the priority of an existing claim Nor has
Huht améki cited any case | aw supporting its request.
Therefore, even if we concluded that the Debtors were
obligated, but failed, to give Huhtamaki notice, we would not
conclude that the proper remedy is to elevate the priority of
Huht amaki ' s cl ai m over other creditors’ clains.

Accordi ngly, Huhtamiki’s direct claimis denied.
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D. Di sal | owance of Contingent Contribution Clains

The Debtor asserts that Huhtamiki’s claimshould be
di sal |l owed pursuant to section 502(e)(1)(B), which provides:
the court shall disallow any claimfor
rei mbursenent or contribution of an entity

that is liable with the debtor . . . to the
extent that -

(B) such claimfor reinbursenent or

contribution is contingent as of the

time of allowance or disallowance of

such claimfor reinbursenent or

contri bution.

For di sall owance under section 502(e)(1)(B), three

criteria nmust be met: (1) the claimnust be contingent; (2)
the claimnmust be for reinbursenent or contribution; and (3)

t he claimant nust be co-liable with the debtor with respect to

the claim See, e.d., In re Dant & Russell, Inc., 951 F.2d

246, 248 (9th Cir. 1991); Eine Organics Corp. v. Hexcel Corp.

(Ln re Hexcel Corp.), 174 B.R 807, 809 (Bankr. N.D. Cal.

1994); Enpire Radio Partners, Ltd. v. Brothers (ln re Enpire

Radi o Partners, Ltd.), 1993 W 515832 (E.D. Pa. Dec. 8, 1993);

In re Provincetown- Boston Airlines, Inc., 72 B.R 307, 309

(Bankr. M D. Fla. 1987).

In this case, all three criteria are satisfied.
Huht anméki’s claimis contingent since it depends upon a
j udgnment being entered agai nst Hershey and Huht améki
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satisfying that judgment. The claimis for reinmbursement or
contribution since it is based on Huhtamiki’s claimfor

i ndemmi fication against the Debtors. Huhtamiki is co-liable
with the Debtors since both are obligated to M.BP under the

Li cense Agreenment. We therefore conclude that the clains nust

be di sall owed under section 502(e)(1)(B). See, e.qg., Enpire

Radi o Partners, 1993 WL 515832 (E.D. Pa. Dec. 8, 1993); In re

Pacor, Inc., 110 B.R 686 (E.D. Pa. 1990); In re Harvard

| ndus., Inc., 153 B.R 668 (Bankr. D. Del. 1993).

In response, Huhtaméki makes three argunents: first, it
asserts that section 502(e)(1)(B) does not apply to its claim
because its claimis an adm nistrative claim W have al ready
determ ned that Huhtamiki’s claimis not an adm nistrative
claim Therefore, this argunment fails.

Second, Huht amdki asserts that we should not apply
section 502(e)(1)(B) to its claimbecause such a ruling would
eviscerate Frenville. W disagree. The Frenville decision
did not address the allowance of clainms or their priority
status. Rather Frenville dealt with whether the automatic
stay applied to a claimwhich arose post-petition. It did not
address the all owance or disall owance of clains or,

specifically, the applicability of section 502(e)(1)(B).
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The Pacor case did address the applicability of section

502(e)(1)(B) to post petition obligations. See In re Pacor,

110 B.R 686 (E.D. Pa. 1990). In Pacor, the issue before the
Court was whether future contingent asbestosis clains nust be
di sal |l owed pursuant to section 502(e)(1)(B). In its analysis,
the Court exam ned the FErenville decision, but found that
Frenville was inapposite. |1d. at 690. The Pacor Court
concluded that, under the express | anguage of section
502(e)(1)(B), the future contingent asbestosis clains nust be
di sal | owed.

Third, Huhtamiki asserts that section 502(e)(1)(B) does
not apply to |liquidation cases. Specifically, Huhtamiki
attenmpts to distinguish this case from Pacor by noting that in
Pacor, the debtor had reorganized and created a trust for
future clainms, whereas here the Debtors have filed a
i quidating plan. We conclude that this factual difference is
insignificant for the purposes of determ ning the
applicability of section 502(e)(1)(B). The Code makes no such
distinction. On the contrary, section 502(e)(1)(B) provides
that if all three criteria are satisfied, “the court shal
di sallow’ that claim Huhtamaki’s indemification claim
satisfies all three criteria. Consequently, we conclude that

the claimmust be disallowed at this tine.
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| f Hershey is found |liable to MLBP by the state court,
and Huht amidki satisfies that claim Huhtaméki’s liability
woul d no | onger be contingent. At that tinme, Huhtamiki is
free to file a notion to reconsider its claim Under section
502(j), we could then allow it a general unsecured claimin a

fi xed anpunt.

V. CONCLUSI ON

For the foregoing reasons, we conclude that Huhtanmiki
does not have an adm nistrative claimunder FErenville or
section 503(b) of the Bankruptcy Code. Further, we concl ude
t hat Huht amaki does not have a direct claimfor failure of the
Debtors to provide it notice of the agreenment between the
Debtors and M.BP which permtted the sale of the baseball card
inventory to Playoff. Finally, we conclude that Huhtaméaki’s
cl ai m nust be disall owed pursuant to section 502(e)(1)(B)
until that claimis no | onger contingent. The Debtors’
Obj ection is therefore sustained.

An appropriate order is attached.

BY THE COURT:

Dat ed: February 6, 2001

Mary F. Walrath
United States Bankruptcy
Judge
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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: ) CHAPTER 11
)
Pl NNACLE BRANDS, | NC., ) Case No. 98-1716 (MFW
PI NNACLE TRADI NG CARD )
COVPANY, MM ACQUI SI Tl ON ) (Jointly Adm ni stered)
CORP., DONRUSS TRADI NG CARD )
COVPANY, GSAC HOLDI NGS, )
)
)
)

I NC., and FLAPCO, | NC.,

Debt or s.

AND NOW this 6TH day of FEBRUARY, 2001, upon
consi derati on of Debtors’ Objection to the Adm nistrative
Cl ai m of Huhtamdki Oy and Huhtamiki Oy’s Motion to Strike the
Debtors’ Objection to its Admnistrative Expense Claim it is
her eby

ORDERED t hat Huhtaméki’s Motion to Stri ke the Debtors’
Obj ection to its Adm nistrative Expense Claimis DEN ED; and

it is further

ORDERED t hat the Debtors’ Objection is SUSTAI NED and
Huht améki’s claimis DI SALLOAED pursuant to section

502(e) (1) (B).

BY THE COURT:




Mary F. Walrath
Uni ted States Bankruptcy
Judge

cc: See attached
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